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Planners’
Employers

Do you work for a 
Native American 
tribe or indigenous 
people?

Native American Tribes, Law, and Planning. Sharon Hausam, Ph.D., AICP.  Planning Webcast, APA Divisions & Chapters.  June 22, 2018



Tribal Governments and Lands
As of January 
2016, according to 
the Federal 
Register, how 
many federally-
recognized tribes 
were there in the 
United States?  
a) 142
b) 366
c) 566
d) 708
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American Indian and 
Alaska Native (AIAN) Population
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Percent Race, 2010 Population
alone or in combination White

Black or African
American

American Indian
and Alaska Native

Asian

Native Hawaiian
and Other Pacific
Islander

Some Other Race

White 74.8

Black or African 
American 13.6

American Indian and
Alaska Native 1.7

Asian 5.6
Native Hawaiian 
and Other Pacific 
Islander

0.4

Some Other Race 7 

As of the 2010 U.S. 
Census, what 
percentage of the 
United States’ 
population was 
American Indian or 
Alaska Native, alone or 
in combination with 
other races?
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AIAN Population by State

Alaska 19.5%
Oklahoma 12.9%
New Mexico 10.7%
South Dakota 10.1%
Montana 7.9%
North Dakota 6.4%
Arizona 5.5%
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AIAN Population in Cities

Norris, Tina, Paula L. Vines, and Elizabeth M. Hoeffel.  2012.  The American Indian and Alaska Native Population: 2010. (2010 Census Briefs, C2010BR-10 ).  U.S. 
Department of Commerce, Economics and Statistics Administration, U.S. Census Bureau
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Planners and Social Justice



https://www.npr.org/assets/ne
ws/2014/06/Tribal_Nations_M
ap_NA.pdf
Accessed June 19, 2018



Tribal Land Loss
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Tribal Economic Indicators

$36,938 $36,350

$21,637 $21,452
$18,961

$0

$5,000

$10,000

$15,000

$20,000

$25,000

$30,000

$35,000

$40,000

Per Capita Income

White alone, not Hispanic or Latino

Asian alone

Native Hawaiian or other Pacific Islander alone

Black or African American alone

American Indian or Alaska Native alone

1.9

4.5

7.1

10.1

12

0

2

4

6

8

10

12

14

Pe
rc

en
ta

ge

Percent Unemployment

White alone

Asian alone

Native Hawaiian or other Pacific Islander alone

Black or African American alone

American Indian or Alaska Native alone

American Community Survey, 2016 1-year data

Native American Tribes, Law, and Planning. Sharon Hausam, Ph.D., AICP.  Planning Webcast, APA Divisions & Chapters.  June 22, 2018



Legal Framework
Native American Tribes
◦ Sovereignty
◦ Land Jurisdiction
◦ Demographics

Planning
◦ Land Use and Zoning
◦ Housing
◦ Environmental Protection
◦ Historic Preservation
◦ Economic Development

“After all, if a policeman must know the Constitution, then 
why not a planner?”

San Diego Gas & Electric Co. v. City of San Diego, 450 U.S. 621, 661, n. 26 (1981) 
(William Brennan, J., dissenting)
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Sovereignty
The authority of an independent political entity

Inherent
◦ Unless relinquished
◦ NOT “Tribal sovereignty means just that, it’s sovereign.  You’re a –

you’ve been given sovereignty, and you’re viewed as a sovereign 
entity” (George W. Bush, 2004)
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Sovereignty - Treaties
Only made with foreign, sovereign nations

1778-1871

U.S Constitution, Article VI (2) – Treaties
◦ This Constitution, and the laws of the United 

States which shall be made in pursuance thereof; 
and all treaties made, or which shall be made, 
under the authority of the United States, shall be 
the supreme law of the land; and the judges in 
every state shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary 
notwithstanding.
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Sovereignty - U.S. Constitution
Article I (2) – Representation and Taxation
◦ “Representatives and direct Taxes shall be apportioned among the several States 

which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including 
those bound to Service for a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons”

Article I (8) – Powers of Congress
◦ “The Congress shall have Power . . . To regulate 

Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes“

◦ Plenary Power
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Sovereignty - Intercourse Acts
1834 Intercourse Act – final act
◦ Reinforcement of treaties
◦ Entry onto Indian lands is 

restricted
◦ Private individuals and local 

governments cannot acquire 
Indian land

◦ Regulates Indian trade
◦ Prohibits liquor sales
◦ Addresses crime
◦ Promoted “civilization and 

education”
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Supreme Court Cases –
Effects on Sovereignty

Johnson v. 
M’Intosh
21 U.S. (8 Wheat.) 543, 
5 L.Ed. 681 (1823)
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Cherokee Nation
v. Georgia

Source: http://www.mrfurgione.com/archives/03-2012/1.html

Supreme Court Cases –
Effects on Sovereignty

30 U.S. (5 Pet.) 1 (1831)

Worcester 
v. Georgia
31 U.S. (6 Pet.) 515, 
8 L.Ed. 483 (1832)
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Supreme Court Cases –
Summary of the “Marshall Trilogy”
Johnson v. M’Intosh
◦ The federal government owns tribal land, and tribes have the right of occupancy

Cherokee Nation v. Georgia
◦ Tribes are described as "domestic dependent nations" with a relationship to the 

federal government as "that of a ward to a guardian" 

Worcester v. Georgia
◦ Tribes have the right of self-governance
◦ State laws do not apply on tribal lands
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Sovereignty under the United States
Indian Reorganization Act (Wheeler-Howard Act), 1934
◦ P.L. 73-383, 48 Stat. 984
◦ Framework for tribal governments, constitutions

“P.L. 280,” 1953
◦ P.L. 83-280, 67 Stat. 588
◦ State authority over criminal jurisdiction (also civil)
◦ California, Minnesota, Nebraska, Oregon, Wisconsin, Alaska
◦ Indian Civil Rights Act, 1968, returned jurisdiction to federal government and 

required tribal consent

House Concurrent Resolution 108, 1953
◦ Menominee

◦ Menominee Termination Act, P.L. 83-399, 1954
◦ Menominee Restoration Act, 1973
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Self-Determination
Indian Self-Determination & Education Assistance Act – P.L. 93-638 (1975)

Tribal Self-Governance Act of 1994 (amendments to ISDEAA) – P.L. 103-413

Taking control of federal programs
◦ Direct services
◦ Contract (“638-contract”)
◦ Compact (“self-governance compact”)
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Federal Trust Responsibility
“Ward to guardian”
“Highest fidiuciary responsibility”
Land management – “trust status” of land
All branches of federal government, e.g.:
◦ Land – lease review and approval, BIA
◦ Community Development and Housing – HUD, USDA
◦ Health – Indian Health Service (HHS)
◦ Transportation – BIA, USDOT (FHWA)
◦ Natural Resources – USDA, USDOI
◦ Environmental Protection – EPA

“Government-to-Government” relationship
Consultation
◦ Executive Order 13715, 2000
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Tribal Government Authority
Choose and operate a form of government

Set conditions for membership

Regulate property

Regulate business and use of property on tribal lands

Taxation

Regulate non-members within the reservation (limited)

Control conduct of tribal members

Domestic relations

Rules of inheritance
(Marchand, 1994)
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Demographics - Enrollment
Official recognition by tribe

Not the same as residency (as in US 
Census)

History with federal government
◦ Dawes/General Allotment Act of 1887 (24 

Stat. 388)
◦ Burke Act of 1906 and blood quantum (34 

Stat. 182)

Santa Clara v. Martinez
◦ Tribe’s right to set requirements
◦ 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978)

Affects eligibility for housing, services
◦ Challenges with population projections
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Land Loss
British model
◦ Conquest and treaties
◦ Relocation

Spanish model
◦ Royal ownership with land grants, missions

Western expansion
◦ Homestead Act
◦ Boundary surveys
◦ Railroad 

Federal lands

Alaska Native Claims Settlement Act

Annexation of Hawai’i

Termination
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Land Loss – Allotment
Dawes/General Allotment Act of 
1887 (24 Stat. 388)
◦ Plus specific acts for tribes

Homestead Acts
◦ Oklahoma tribes

Burke Act of 1906 (34 Stat. 182)

Losses due to:
◦ Sale, fraud
◦ Taxation

Indian Reorganization Act, 
(Wheeler-Howard Act), 1934 (P.L. 
73-383, 48 Stat. 984)
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Crow Reservation
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Crow Reservation and 
Off-Reservation Trust Lands

Total Population:
6,863
AIAN(one race):
77.5%
White (one race):
20.4%
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Navajo Public Domain Allotments

from Correll and Dehiya, 1978

Treaty
1868

Public
Domain

Allotments
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Land Jurisdiction
Montana v. United States, 1981 (450 US 544 (1981), revg 604 F.2d 
1162 (1979), 457 F.Supp. 599 (D. Mont. 1978)
◦ Crow Tribe’s hunting and fishing regulations
◦ Authority over fee land was lost under the Dawes Act (allotment)
◦ Tribe’s sovereignty was limited to what was necessary to govern itself 

or its internal relations
◦ Two exceptions:
◦ 1) if a non-member entered into a consensual relationship with the tribe
◦ 2) “when that conduct threatens or has some direct effect on the political 

integrity, the economic security, or the health and welfare of the tribe”
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“Open” “Closed”

Parcel owner Wilkinson Brendale

Surrounding area 80% non-tribal Majority tribal

Proposed use Subdivide 32 acres into 20 parcels Subdivide 160 acres, with two parcels for 
trailer sites and recreational cabins

County zoning Conformed Conformed
“Forested watershed” – residential 
development, campgrounds, lodging, 
restaurants, general stores

Tribal zoning Did not conform
Agriculture
Minimum lot size 5 acres

Did not conform
Restricted to harvesting wild crops, grazing, 
hunting and fishing, and camping.  
Construction limited to tribe and BIA, for 
natural resource management activities

Zoning Brendale v. Confederated Tribes & Bands 
of Yakima Indian Nation 492 U.S. 408 (1989)
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“Open” “Closed”

Parcel owner Wilkinson Brendale

White, Rehnquist, 
Scalia, Kennedy 
opinion (4)

Any inherent tribal authority lost under Dawes Act, zoning is not tribal “internal 
affairs” – following principle from Montana case

No tribal authority to zone No tribal authority to zone, but if there is a 
threat, might be able to sue.

Stevens and 
O’Connor opinion 
(2)

Land was lost under Dawes Act, but there may still an “equitable servitude” of 
“power to exclude” and determination of “essential character”

The power to exclude and determine 
essential character was lost.
No tribal authority to zone

The power to exclude and determine 
essential character are retained.
Tribe has authority to zone and sue.

Blackmun,
Brennan, and 
Marshall opinion 
(dissent) (3)

Exterior reservation boundaries are still intact despite Dawes Act.  Montana principle 
applies.  (And “equitable servitude” principle is too vague.)

Tribe has authority to zone. Tribe has authority to zone.

Outcome No tribal authority to zone (6) Tribe has authority to zone. (5)

Zoning Brendale v. Confederated Tribes & Bands 
of Yakima Indian Nation 492 U.S. 408 (1989)
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Housing and Development
Trust land is not private 
property.
◦ Requires approval of tribal 

government for land uses
◦ Varying processes for approval

◦ Land cannot be sold
◦ Leases require approval of 

the Bureau of Indian Affairs
◦ Environmental and cultural 

clearances
◦ HEARTH Act allows tribes the 

option of managing their own 
leasing

Affects all forms of 
development:
◦ Housing and residential 

development
◦ Commercial
◦ Industrial
◦ Institutional – schools, 

government, etc. 
Environmental and cultural 
clearances
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38

Encumbrances

Routing
ROW

Environmental

Survey

Routing

ROW

Encumbrances

Routing

range, forestry, soils, conservationist, 
archaeology, biology, environmental 
coordinator, roads; IHS engineer

additions  S. Hausam 2012



Environmental Protection
Treatment as a State
◦ Safe Drinking Water Act – section 1451
◦ Clean Water Act – section 518

◦ City of Albuquerque v. Browner, 865 F. Supp. 733 (D.N.M. 1993).

◦ Clean Air Act – section 301(d)

National Environmental Policy Act, PL 91-190, 83 Stat. 852, 42 USC 4321 (1969)

(4) The Responsible Official will, to the greatest extent possible, give notice to any state or local 
government, or federally-recognized Indian tribe that, in the Official's judgment, may be affected by an 
action for which EPA plans to prepare an EA or an EIS.

(5) The Responsible Official must use appropriate communication procedures to ensure meaningful 
public participation throughout the NEPA process. The Responsible Official must make reasonable 
efforts to involve the potentially affected communities where the proposed action is expected to have 
environmental impacts or where the proposed action may have human health or environmental effects 
in any communities, including minority communities, low-income communities, or federally-recognized 
Indian tribal communities.                                               40 CFR Part 6, subpart B, sec. 6.203
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Historic Preservation
National Historic Preservation Act – P.L. 89-
665, 80 Stat. 915, 16 U.S.C. 470 (1966)
◦ Section 106 consultation, includes tribes
◦ Traditional Cultural Properties -- places 

"eligible for inclusion in the National Register 
because of [their] ... association with cultural 
practices or beliefs of a living community 
that (a) are rooted in that community's 
history, and (b) are important in maintaining 
the continuing cultural identity of the 
community."

Mt. Taylor, New Mexico
http://www.sacred-sites.org/threatened-sacred-
sites/mount-taylor/ 
Accessed June 21, 2018
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Economic Development
Tribally-owned businesses: Indian Reorganization Act, Section 17

Tribal gaming
◦ California v. Cabezon Band of Mission Indians, 480 U.S. 202 (1987)
◦ Indian Gaming Regulatory Act – P.L. 100-497 (1988)

Taxation
◦ No property tax
◦ Sales tax depends on: where the sale takes place, who is making the 

purchase, what is being sold, who else has a regulatory role
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Questions?
Sharon Hausam, Ph.D., AICP
shausam@lagunapueblo-nsn.gov
shausam@unm.edu
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New Mexico History
Spanish colonization

Mexican government

U.S. Territory
◦ Treaty of Guadalupe Hidalgo, 1848
◦ Territory 1850
◦ Statehood 1912
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Navajo
◦ 1868 treaty

Mescalero Apache
◦ 1853 treaty – not ratified

New Mexico Treaty Tribes

Jicarilla Apache – U.S. did not ratify treaty
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New Mexico Pueblos
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Pueblo Sovereignty Under 
Spain and Mexico

Spain:
◦ Land grants
◦ Canes of authority

Mexico:
◦ “Plan of Iguala”: Indians as 

citizens 
◦ Treaty of Guadalupe 

Hidalgo, 1848
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Pueblo Sovereignty Under the 
New Mexico Territorial Government
Initially not designated “Indians”
◦ 1853 territorial law prohibiting 

sale of liquor to Indians did not 
include “pueblo Indians”

◦ Pueblo Indian and other pueblo 
lands surveyed and patented in 
1850’s-60’s; held as private land
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Pueblo Sovereignty Under the 
New Mexico Territorial Government
United States v. Lucero 1 N.M. 422 (1869)

◦ United States invoked Indian Intercourse Act, which made unauthorized 
settlement of tribal lands a federal offense

◦ Territorial court dismissed case, noting that there was no Indian agent and 
Pueblos were not “Indians”

“This court . . . does not consider it proper to 
assent to the withdrawal of eight thousand 
citizens of New Mexico from the operation of the 
laws made to secure and maintain them in their 
liberty and property, and consign their liberty and 
property to a system of laws and trade made for 
wandering savages and administered by the 
agents of the Indian department.  If such a 
destiny is in store for a large number of the most 
law-abiding, sober, and industrious people of 
New Mexico, it must be the result of the direct 
legislation of congress or the mandate of the 
supreme court”

“. . . we say, without the fear of successful 
contradiction, that you may pick out one 
thousand of the best Americans in New Mexico, 
and one thousand of the best Mexicans in New 
Mexico, and one thousand of the worst pueblo 
Indians, and there will be found less, vastly less, 
murder, robbery, theft, or other crimes among 
the thousand of the worst pueblo Indians than 
among the thousand of the best Mexicans or 
Americans in New Mexico.”
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Supreme Court affirmed Lucero in United States v. Joseph 94 U.S. 
614 (1876)

◦ Cited fixed communities, government, agriculture, Catholicism, law-
abiding character

Pueblo Sovereignty Under the 
New Mexico Territorial Government

“The tribes for whom the act of 1834 was 
made were those semi-independent tribes 
whom our government has always recognized 
as exempt from our laws, . . . and, in regard to 
their domestic government, left to their own 
rules and traditions; in whom we have 
recognized the capacity to make treaties . . .”

“If the pueblo Indians differ from the other 
inhabitants of New Mexico in holding lands in 
common, and in a certain patriarchal form of 
domestic life, they only resemble in this regard 
the Shakers and other communistic societies in 
this country, and cannot for that reason be 
classified with the Indian tribes of whom we have 
been speaking.”
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Pueblo Sovereignty Under the 
United States

“The people of the pueblos, although sedentary rather than nomadic in their 
inclinations, and disposed to peace and industry, are nevertheless Indians in race, 
customs, and domestic government. Always living in separate and isolated 
communities, adhering to primitive modes of life, largely influenced by superstition 
and fetichism, and chiefly governed according to the crude customs inherited from 
their ancestors, they are essentially a simple, uninformed, and inferior people. . . . Be 
this as it may, they have been regarded and treated by the United States as requiring 
special consideration and protection, like other Indian communities.”

New Mexico Enabling Act explicitly stated that the term “Indian” 
included Pueblos

United States v. Sandoval 231 U.S. 28 (1931)
◦ Confirmed federal guardianship over Pueblo Indians
◦ Established federal land status 
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Alaska Native Entities
Alaska Native Claims 
Settlement Act of 1971 
(ANCSA)
◦ P.L. 92-303, 43 U.S.C. 1601 

et seq.
◦ Corporations

◦ 225 village
◦ 12 regional

◦ State regulatory 
jurisdiction

◦ Federal recognition
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Hawaiian Natives
Not recognized as sovereign by the federal 
government

Office of Hawaiian Affairs

Native Hawaiian Government 
Reorganization Act – “Akaka Bill”
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