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Overview of Topics

• Goals/Good Faith Package

• SAF Approval 

• Prompt Payment

• Graduated DBE Firms

• New FHWA 1391 Process
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• Liquidated Damage Rates

• Payment Tracking

• Joint Check Agreements

• Certified Payrolls 

• Project Closeout



DBE/MBE/WBE Goals

Good-Faith Efforts Training

In accordance with 49 CFR Part 26 and the Special Provisions, 

NCDOT has established goals for participation of DBE’s on federally-

funded contracts. Pursuant to NCGS 136-28.4, NCDOT has 

established M/WBE goals on State funded contracts. Established goals 

are advertised with each project. 

 The 2019 - 2021 Triennial Goal for DBE projects is 14.0%.

 The current Combined Goal for state funded projects is 11.8% (MBE 

– Minority Business Enterprise 5.7% and WBE – Women Business 

Enterprise 6.1%).

 The 2020 - 2022 Triennial Goal for FTA (Federal Transit 

Administration) projects is 1.9%.

 The 2018 – 2021 Triennial Goal for FAA (Federal Aviation 

Administration) projects is10.6%

For apparent low bidders on these projects who do not attain 

enough participation to meet the advertised goal(s), there is 

required a Good Faith Effort report that must be submitted.
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Goal Setting for Projects 

 Engineer’s Estimate

 Location of Project (Division, county, etc.)

 Type of Project (roadway, bridge, etc.)

 Certified/Prequalified DBEs in/surrounding areas as compared to 
number of overall firms in work areas

 Previous 3-year average for that type of project in that county/division

 Consideration of Triennial Goal / State Mandated Goals 

 Central let projects reviewed by committee with members from Contract 
Standards, Construction, and OCR

 Division let projects reviewed by committee of Division personnel 
representing project development, construction, maintenance, and OCR 
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Good-Faith Efforts Training



DBE Contract Goals

Good-Faith Efforts Training

It is possible that a goal is not assigned to every contract:

 (A) If the DBE goal is more than zero, the Contractor 

shall exercise all necessary and reasonable steps to 

ensure that DBEs participate in at least the percent of 

the contract as set forth above as the DBE goal.

 (B) If the DBE goal is zero, the Contractor shall make 

an effort to recruit and use DBEs during the 

performance of the contract.  Any DBE participation 

obtained shall be reported to the Department.
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Achieving Goals

Two ways Contractors may comply with regulations:

1. Meet the goal by contracting to DBEs sufficiently to at least 

equal the percentage of the goal set on the project (no GFE 

Justification required); or,

2. At bid time, if a prime contractor/consultant does not meet 

the DBE contract goal, it must provide NCDOT with 

documentation to show that it used “good-faith efforts” 

(GFE Justification) in attempting to meet the goal.

3. Banking
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Benefits of Exceeding the Goal

 If a certified firm loses its certification after they submitted a 

quote,  but before bid time, the prime will have additional 

participation that will cover the loss

 Additional participation does not require letter of intent. Not 

required to utilize any DBE subcontractors not committed. 

 If a committed sub has to be replaced, you can use other DBEs 

submitted at bid time and DBE replacement process is easier. 

 Prime Contractor increases participation of subcontractors on the 

project

 Small businesses gain more opportunities to develop their craft 

and gain work experience

 Assist NCDOT with reaching the overall goals
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What is Good Faith Effort?

Defined under 49 CFR, Appendix A

Good-Faith Efforts are:

➢ “…those that one could reasonably expect a bidder to take if 

the bidder were actively and aggressively trying to obtain DBE 

participation sufficient to meet the DBE contract goal.” 

➢ All necessary and reasonable steps the bidder took to achieve the 

goal which, by their scope, intensity, and appropriateness, could 

reasonably be expected to obtain sufficient DBE participation. 

*Mere pro forma efforts are not considered good faith efforts
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Good Faith Criteria
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Criteria A – What is Needed 
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Good-Faith Efforts Training

• Good solicitation letter 

• Must use Directory of Firms to develop the list of subs to 

contact.  Use work codes for areas of work in which you are 

accepting bids for.  Include list of firms in package.  Note it is 

helpful to take a screenshot of the search criteria used 

• Must send out solicitation at least 10 days prior to the bid day

• Follow up solicitation – emails, phone calls, fax is not 

recommended as a means of contact

• Provide advertisement via other means (newspaper, online 

solicitation, social media, etc.)

• Search for firms who are willing to work within the Division and 

surrounding Divisions that the project is located in. 

• Follow Up with firms that respond



Directory of Firms
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• Connect NCDOT –
connect.ncdot.gov

• Under Doing Business 
• Click on Directory of Firms

For search:
• Use All Bidders, PO Prime 

Contractors, and 
Subcontractors

• Click on Show/Hide 
Additional Search Options

• Choose Construction Work 
Codes for subcontract work



Directory of Firms
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For search:
• For certifications, choose 

Disadvantaged Business 
Enterprises (DBE) for federal 
contracts and Minority 
Business Enterprises (MBE) 
and Woman Business 
Enterprises (WBE) for state 
funded contracts.  

• Desired Work Location –
Choose Division project is in 
and surrounding areas

• No need to use address 
location 

• Click Submit Search at 
bottom of screen



Directory of Firms
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• Helpful to screenshot 
this screen for submittal.  
Allows the Department 
to see the criteria used 
for search parameters. 

• Click on Download 
Results – you can 
download all sub 
information into an Excel 
file – includes Name of 
Firm, Address, Email, 
Phone Number, Contact 
Name, Work Codes 
prequalified in, along 
with other information.   



Criteria B – What is needed
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Good-Faith Efforts Training

• In solicitation letter, have you identified what work 

scope you are looking for?

• Can break out by work types or attach line items of 

work. 

• Encourage 2nd tier participation – if you work with subs 

for 2nd tier credit, please include this information in 

the package.  

• For Resurfacing contracts, you can use N/A since there 

are limited opportunities for 2nd tier sub contracting



Criteria C – What is needed
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Good-Faith Efforts Training

• Provide information about the plans and contract in 

correspondence.  Make sure it is accurate link.  Helpful to 

provide exact link to plans (not just NCDOT website)

• Provide NCDOT contact – Division office location and phone 

number for questions

• Offer physical location to review plans and ask questions if 

needed. Both at NCDOT office and potential primes office.  



Criteria D – What is needed
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Good-Faith Efforts Training

• Bid Comparison – Provide summary of all bids received by 

category of work. This should include subcontractor, DBE 

status, total bid submitted, any other notes needed for 

comparison, etc. 

• If prime is self performing, provide cost data for prime to 

perform work.  

• Provide insight to evaluation

• If bids are close, provide reasoning for why DBE was not 

chosen. 

• Bid Documentation should be provided



Criteria D – What is needed
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Good-Faith Efforts Training

• Desire for prime to perform work does not relieve the bidder 

of the responsibility of meeting goals 

• What is company policy for excessive and unreasonable?  

• Can you break out work items to provide more participation 

for DBE utilization?



Criteria E – What is needed
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Good-Faith Efforts Training

• In bid comparison, provide sound reasoning for decision 

making. 



Criteria F & G – What is needed
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Good-Faith Efforts Training

• In solicitation letter, do you offer support for obtaining lines 

of credit, bonding, insurance?

• In solicitation letter, do you offer support for obtaining 

necessary equipment, supplies, materials, or related 

assistance? 

• If a sub requested assistance, please advise what kind of 

help is being provided. 



Criteria H – What is needed
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Good-Faith Efforts Training

• Provide correspondence to BOWD (BOWD@ncdot.gov) – not 

individuals within BOWD

• Correspondence should not be just the solicitation letter.  

• Should include specific areas of work you need assistance 

with.  

• Reach out to Women Business Centers, the Institute, Hispanic 

Contractor’s Association, etc. 

• Must be within 7 days of bid day

mailto:BOWD@ncdot.gov


Criteria I – What is needed

21

Good-Faith Efforts Training

• Any evidence that a bidder has made reasonable good faith to meet 

the goals.  If you accept a higher DBE bid, can you break out work to 

facilitate for DBE participation, subcontracting work that the prime 

would rather self perform.  

• Has the firm done anything to help facilitate DBE utilization  - this 

can include mentoring a firm, attending DBE outreach opportunities, 

any other information, etc.  



Criteria I – What is needed
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Good-Faith Efforts Training

• Whole package should “paint a picture” of all steps taken by the 

prime to meet the DBE goal on the project.  Provide thought process 

in selection of subs, steps taken to meet goal, etc. 

• NCDOT pulls 3 year history of past projects to determine the how 

often a firm has met the advertised goal.  

• NCDOT will also review if other bidders met the advertised goal.  



Subcontractor Commitments

• Any subcontractor commitments made during bid time must 

be utilized during construction 

• This includes both quantities and unit bid prices for each 

line item submitted during commitment.  

• If 100% of contract quantity is committed, then you are 

committing to 100% of construction quantities – includes 

overruns.  

• Use converted prices for work that the subcontractor is not 

paid in the same units as NCDOT compensates – ex hauling
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Subcontractor Approval Form (SAF)
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• SAFs should be submitted to 

NCDOT within 20% of contract 

time or 30 days, whichever is 

greater as specified in Section 

108-6 of the Standard 

Specifications

• Must be submitted and approved 

by NCDOT prior the subcontractor 

beginning work.  



FHWA 1273 and Title VI 

Requirements
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• Requires that FHWA 1273 (federal contracts) and Title VI (state and federal 

contracts) language is physically incorporated into subcontract agreements.

• NCDOT requesting copies of subcontract agreements for 2 SAFS or 10%, 

whichever is greater.

• When you sign SAF, you are attesting that FHWA 1273 (for federal projects) and 

Title VI and Nondiscrimination Assurances (for state and federal projects) have 

been incorporated into the language of the subcontract agreement

• Title VI posters should be posted on all project bulletin boards regardless of funding 

source. 



Title VI Posters and Contract Language  

AGC/NCDOT WORKSHOP 2020

• Post NCDOT’s Notice of Nondiscrimination and

Contractors’ own Equal Employment (EEO) Policy on

all jobsite and field office boards for FEDERAL-AID

and STATE-FUNDED projects

• STATE-FUNDED Projects: Physically incorporate

(not attach) the Title VI and Nondiscrimination

Assurances into all tier level subcontracts

• FEDERAL-AID Projects: Physically incorporate (not

attach) the Title VI and Nondiscrimination Assurances

AND the FHWA-1273 “Required Contract Provisions”,

in its entirety, into all tier level subcontracts
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Title VI Posters and Contract Language  

AGC/NCDOT WORKSHOP 2020

• Include NCDOT’s nondiscrimination language for

solicitations in request for bids and all other

advertisements
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Title VI Poster (Notice of 

Nondiscrimination)

AGC/NCDOT WORKSHOP 2020
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Subcontractor Approval Form (SAF)
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• Subcontract Unit Price – the 

“value” of the work as compared 

to the contract unit price bid for 

the project

• All subcontracts that involve a line 

item must be less than or equal to 

contract unit bid price

– For example if you bid $1 / ton 

for asphalt.  You can not 

subcontract out more than $1 to 

all subs.  

– This may result in a subs value 

being less than what you are 

actually paying them

• DBE Unit Price can be more or 

less than Subcontract Unit Price.



Subcontract Approval Form (SAF)
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• Portion – Performing all of the work 

associated with a line item but not the 

entire contract quantity.  

• Quantity Based

• Partial – Performing a part of the 

total scope of work associated with 

a line item.  

• Scope Based



Prompt Pay Language in Subcontracts

• Section 109-4 (B) Prompt Payments (In its entirety)

• 7 Calendar Days of Receipt of Payment  

• Dispute Resolution Process included in Subcontracts

• Contact Resident Engineer regarding payment issues

• Website to review paid monthly estimates
https://engblp.services.ncdot.gov/EAS/EstimateReport/Main.aspx

• Prompt Payment information in All Tier level 

subcontracts

• FHWA Audit on prompt payment is forthcoming.  More 

information will be provided once we know project 

selection. 
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Graduated DBE Firms 
(B) Decertification Replacement

(1) When a committed DBE is decertified by the Department after the SAF (Subcontract Approval Form) has been

received by the Department, the Department will not require the Contractor to solicit replacement

DBE participation equal to the remaining work to be performed by the decertified firm. The participation equal

to the remaining work performed by the decertified firm will count toward the contract goal requirement.

(2) When a committed DBE is decertified prior to the Department receiving the SAF (Subcontract Approval Form)

for the named DBE firm, the Contractor shall take all necessary and reasonable steps to replace the DBE

subcontractor with another DBE subcontractor to perform at least the same amount of work to meet the DBE

goal requirement. If a DBE firm is not found to do the same amount of work, a good faith effort must be

submitted to NCDOT (see A herein for required documentation).

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the

performance of the contract, the Department will not require the Contractor to solicit replacement

DBE participation equal to the remaining work to be performed by the decertified firm. The participation equal

to the remaining work performed by the decertified firm will count toward the contract goal requirement and

overall goal.
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Updated DBE special provision will be included in contracts let after July 1,2021



New FHWA 1391 Submittal

• NCDOT has developed electronic FHWA 1391 

for primes and subcontractors to submit 

• Contractors will log in with unique password for 

their company.  

• Primes will have to review subcontractors before 

submitting to NCDOT. 

• Webinar on how to submit forms will be 

forthcoming in May 2021
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New FHWA 1391 Submittal
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Completing the FHWA 1391
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Contract#



Completing the FHWA 1391
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New Liquidated Damage Rates
Contract Value New Rate Old Rate

$0 - $500K $                     600.00 $                   500.00 

$500K - $1M $                     700.00 $                   600.00 

$1M - $2M $                     850.00 $                   750.00 

$2M - $5M $                  1,100.00 $                1,000.00 

$5M - $10M $                  1,500.00 $                1,500.00 

$10M - $30M $                  2,000.00 $                2,000.00 

$30M - $50M $                  3,000.00 $                3,000.00 

$50M - $100M $                  5,000.00 $                4,000.00 

> $100M $                  7,000.00 $                5,000.00 
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• Recommended Rate for Overall Project Completion/ICT #1 (all work except PVE) 
on grading contracts.   

• Effective projects let after May 1, 2021
• Individual contracts may have higher or lower rates based on circumstances 



Subcontractor Payment Tracking – **NEW**

New Landing Page for Prime Contractors

AGC/NCDOT WORKSHOP 2020
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Subcontractor Payment Tracking

• Prime Contractor must enter payments monthly for all DBE Firms, regardless if they are

committed or not (Optional for Non-DBE Firms)

• Prime Contractor is the only one authorized to enter payments for the project

• No CUF ≠ No DBE Participation Credit towards the Overall DBE Contract Goal

• Capture Payments to 2nd Tier DBE Firms– Need Documentation from 1st Tier Non-DBE

Subcontractors to enter payments for 2nd Tier DBE Firms

• DBE Suppliers/Manufacturers – Must Submit Copy of DBE Invoice with prices to Verify for

CUF Assessment (60% of Supplier Invoice)

• Monitor DBE payment entries to ensure contract committed line items (Quantities & Unit

Prices) are met – not just the overall subcontract amount

• Meeting DBE Goals is a Contractual Requirement and Committed DBE Firms (listed in the

back of the contract) must be utilized on the project

AGC/NCDOT WORKSHOP 2020
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Joint Check Agreement Form 

• Credit for MATERIALS towards DBE Goal 

only when DBE is performing a CUF

• DBE performs a CUF (Commercially Useful

Function) when it negotiates prices,

determines quality & quantities, orders the

material, installs material & pays for the

material itself

• Prime Contractor acts solely as the guarantor

to the suppliers for payment

• Joint Check issued by Prime must be 

delivered to the DBE to pay suppliers

AGC/NCDOT WORKSHOP 2020
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Criteria for Additional 

Classifications
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b. (1) The contracting officer shall require that any class of laborers or mechanics, including helpers, 

which is not listed in the wage determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination. The contracting officer shall approve an 

additional classification and wage rate and fringe benefits therefore only when the following criteria have 

been met: 

(i) The work to be performed by the classification requested is not performed by a 

classification in the wage determination; and 

(ii) The classification is utilized in the area by the construction industry; and 

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 

relationship to the wage rates contained in the wage determination. 



AASHTOWare – Pilot Project
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• We will need pilot projects 
for prime contractors to 
begin submitting payrolls 

• Anticipated time frame is 
late 2021 to early 2022

• We will eventually ask subs 
who are willing to submit 
payrolls on those projects. 

• If you are interested in 
working with NCDOT on 
pilot project, let NCDOT 
know.

• Future 



Closing Out Projects
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Closing Out Projects

AGC/NCDOT WORKSHOP 2020

• Once the project is accepted, the RE should verify that all quantities have been 

calculated correctly and prepare the final estimate.  This is double checked at the 

Division level for accuracy.  Final Quantities letter will then be sent to the contractor

• Upon receipt of final quantities, the contractor can request a closeout conference if 

they have any monetary or time requests.   When a closeout conference is requested, 

it should include a list of the topics so both parties are prepared to discuss. 

• Documents needed to close a project out:

– Affidavit from contractor advising that all obligations and debts arising from construction have 

been paid

– Consent of Surety on the contract bonds (if bond was required)

– Written notice that the contractor has no request for any extension in completion date or any 

adjustment in compensation or in lieu thereof written notice presenting all requests for 

adjustment of the final estimate (Final Claim Letter).  An executed Closeout Conference Form 

serves as this document
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Closing Out Projects – How Long?

Category Time to Notify Time to Close Out after 
notification

C Projects 143 days 141 days

D Projects 109 days 97 days
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• Average time to Notify is the average number of days from date of acceptance

to the date that the contractor is notified of final quantities

• Time to Close out after notification is the average number of days from the

notification date to the date the final estimate was paid.



Closing Out Projects – Why?

• The Department can shift remaining 

funds to other areas

• Contractors can receive any remaining 

money.  

• Materials and Tests can certify projects 

FHWA can issue final voucher.  Final 

Voucher is key date for records 

retention for all parties. 
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What can be done to streamline process?
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What can be done to streamline process?
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• Work on verification of quantities before final 

acceptance.  After acceptance of ICT#1 is 

recommended. Strive to complete final estimate 

assembly within allotted timeframes

• Communicate with contractor.  Try to resolve 

any outstanding issues prior to final acceptance. 

• Communicate with contractor to schedule 

Closeout Conference when needed. 

• Discuss quantities at each monthly construction 

meeting.  Verify that quantities are up to date.

• Stay on top of materials certification throughout 

life of the project. 

• Don’t wait for final acceptance to ensure 

subcontractors have been closed out.  Verify 

quantities are correct and ensure that any 

retention is complete.  

• Request Closeout Conference as soon as 

possible. 

• Ensure that closeout documents are submitted in 

timely manner. 

• Communicate with NCDOT.  Try to resolve any 

outstanding issues prior to final acceptance. 

• Discuss quantities at each monthly construction 

meeting.  Verify that quantities are up to date.

• Ensure that materials certs are submitted 

throughout life of project



Questions
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