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“New” product, same old story – Menthol 2.0

▪ MA and CA flavor bans, explicitly including 
“menthol, mint, [and] wintergreen”

▪ Replaces Menthol with synthetic coolant in an 
effort to circumvent flavor laws.

▪ WS-3 (menthol carboxamide): Other uses 
include chewing gum, breath mints, cooling 
face cream.

• Flavor

• Flavors are a critical means of initiating new tobacco 
users

• Menthol with its cooling sensation facilitates the initiation 
of new users

• Reduces harshness of cigarette use and tobacco taste

• Targeted marketing

• African Americans, LGBTQIA+, Youth 

History of menthol and flavor 
ban 

Newport Menthol Non-Menthol



How do we define “taste”



Cumberland Farms, Inc. v. Board of Health of Yarmouth (2020)

▪ Board of Health fined CF for selling Jazz, a flavored tobacco product.

▪ The law “does not state or intimate anywhere that any specialized criteria or standard must be used 
to determine whether a particular tobacco product is a ‘[f]lavored tobacco product’”

▪ “[C]ommon experience and common sense” can be used to determine whether a product is 
flavored.

▪ Multiple factors can be used to determine whether a product is flavored.

▪ Social media

▪ Marketing

▪ Reviews, etc.



More about WS-3 in the industry’s own words

▪ It’s a flavoring additive

▪ It imparts “a very localized dot of intense cooling” and a faint mint-like taste.” (Brown and Williamson, 1972).

▪ A “flavor compound that does not contain menthol but provides a cooling sensation.” (RJR sensory evaluation 

study, 1990).”

▪ “The somesthetic (feeling) effect is a distinct part of the taste system and has at least three and perhaps more 

dimensions.” (The trigeminal effect as it relates to sensory attributes of tobacco products, 1981).

▪ FDA

▪ “The multisensory experience (i.e., taste, aroma, and cooling or burning sensations in the mouth and throat) of a 

flavor during use of a tobacco product.”

▪ RJR 

▪ Admits it mimics menthol in that it produces a cooling sensation.

▪ Isn’t this the entire reason MA and CA have banned it?

▪ Common sense = the Duck Test



CHELSEA, MA
Population: 40,000 
Hispanic or Latino: 67.4%
White alone: 20%
Black of African American (Non-Hispanic): 5.59%
Owner-occupied housing rate: 27.9%
Number of Tobacco Retailers: 42
Member of the Six City Tobacco Initiative 
(Cambridge, Revere, Somerville, Everett, Winthrop, Chelsea)



Chelsea Board of Health Team   

Ola Bayode Joshua Merson- PA-C Dr. Dean Xerras, MDAllen Jackson

Strephon Treadway
Assistant City Solicitor, Chelsea 

Bonny Carroll
Director, Six City Tobacco Initiative 

Corinna Culler, DrPH



Boards of Health Highlights



Chelsea Health Department & Board of Health  
Enforcement Action

• April 2023, MAHB & PHAI attended BOH 

meeting and informed the Board of new non-

menthol product. 

• May 2023 – letter sent to all tobacco retailers from 

Six City Tobacco Initiative informing that 

enforcement would begin on Newport Non-

Menthol cigarettes as flavored tobacco products 

after June 15, 2023.

• July 5, 2023 – inspected retailers and found 

Newport Non-Menthols for sale at 3 different 

establishments. Cease & Desist Letters with fines 

were issued on July 7, 2023.



Chelsea Health Department & Board of Health 
Enforcement Action (continued)

• July 20, 2023 – letter from Patrick 
Haney, Esq. from Jones Day requesting 
to appeal the decision on behalf of RJ 
Reynolds.

• July 25, 2023 – Board of Health Hearing 
at Chelsea Middle

• September 26, 2023 – Board of Health 
vote on alleged tobacco product 
violation following July 25th hearing.





Notable Clients

▪ RJ Reynolds – since 1985

▪ Trump campaigns (2016) (2020)

▪ Since 2020 – Trump paid $19 million since 2020.

▪ Challenged CDC’s eviction moratorium during COVID

▪ Challenged EPA’s rule making authority

▪ North American Coal Corporation

▪ “[A]ssist clients in developing a global PFAS strategy

and to respond to challenges and claims against them.”

▪ https://www.jonesday.com/en/insights/features/pfas

https://www.jonesday.com/en/insights/features/pfas


Others in attendance at hearing

▪ Numerous additional RJ Reynolds 
employees

▪ Driver for RJ Reynolds

▪ Stenographer for RJ Reynolds







RJR’s Testimony

▪ The coolness of Newport Non-Menthol CANNOT be a flavor because 
RJR’s new chemical additive, WS-3, does not utilize taste receptors.  
WS-3 instead activates thermal receptors.

▪ Listen to our chemist.  He is much smarter than you. Use his 
definition.  Ignore the commonsense definitions of “taste” and 
“flavor.”

▪ Let me see how condescending I can be to the board members 
and others providing testimony.   

▪ Mrs. Sbarra

▪ BOH member –professor at Harvard Medical School

▪ Yes.  We are powerful lawyers. 

▪ What was missing from their testimony? … essentially anything to do 
with public health or the purpose of the menthol ban.  



Characterizing Flavor

• “A distinguishing taste or aroma, other 
than the taste or aroma of tobacco, 
imparted or detectable before or during 
consumption of a tobacco product.” (105 
CMR 665.000)

• “Taste” not defined in state law.

• Chelsea Board of Health fined on product.

• Jones Day testified at the hearing 
representing R.J. Reynolds.

• “As a matter of science, humans 
cannot perceive the taste or aroma 
of WS-3.”



PHAI’s Testimony

▪ The purpose of flavor (including menthol) restriction is to stop 
tobacco products from being targeted at children and groups 
historically targeted by the tobacco industry.

▪ Your own internal documents contradict your chemists.  RJR’s 
marketing department, behind closed doors, say that “coolness” 
is a flavor.  Which is the truth?   

▪ MA Courts tell us to use a commonsense approach to enforcing 
the flavor restriction, like a sniff test.  Board are not required to 
use a specialized chemical analysis.  

▪ Threats of litigation should not stop good public health. Also, 
we’re happy to share your internal documents with the MA 
Courts.  



Industry Documents



Board of Health Decision - meeting 9.26.23

▪ Board found that Newport Non-Menthol cigarettes violated the flavored tobacco 
product ban.

▪ Their WS-3 chemical constitutes constituted a flavored tobacco product because it 
produces a characterizing flavor.

▪ They have a “distinguishable taste or aroma, other than the taste or aroma of 
tobacco, imparted or detectable before or during consumption. . .”

▪ The board opted for an interpretation of “taste” rooted in the experience of 
ordinary people.

▪ And that the use of the term “taste” is consistent with tobacco industry 
documents that characterize the oral feel of tobacco products as part of their taste.

▪ RJ Reynolds did not appeal the decision of the Board of Health.



DPH Flavored Tobacco Advisory 



Testimony from the following:

▪ Robert Collett, Cape Cod Regional Tobacco Control Program

▪ Attorney Cheryl Sbarra, Massachusetts Association of Health Boards

▪ Attorney Patrick Haney, Jones Day representing RJ Reynolds

▪ Dr. Mike Davis, Master Scientist at RJ Reynolds

▪ Attorney Lisa Stevens-Goodnight, Massachusetts Municipal Association

▪ Attorney Mark Gottlieb, Public Health Advocacy Institute

▪ Attorney Chris Banthin, Public Health Advocacy Institute
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