WORKFORCE INNOVATION AND OPPORTUNITIES ACT

 SUMMARY OF PROPOSED REGULATIONS FOR

CAREER COUNSELING ELEMENTS
Purpose
With new federal workforce legislation becoming effective this July the NCDA Government Relations Committee will be providing information about the career counseling aspects of the law.  

As the first step the committee has reviewed the hundreds of pages of regulations proposed by the US Departments of Labor and Education to implement the Workforce Innovation and Opportunities Act (WIOA) legislation and summarized the career counseling and other related elements in a Proposed Rules Summary Analysis below. NCDA plans to provide comments to the federal agencies concerning relevant career counseling concerns which it will share with members as well as encouraging any member or state association to directly comment. 

The Committee will also be identifying and sharing member best practices involvement with the current WIA system that could be used with the new WIOA system.
Workforce Innovation and Opportunities Act
The federal Workforce Innovation and Opportunities Act becomes effective July 1, 2015. Passed by Congress and signed by the President last year, it replaces the 16 year old Workforce Investment Act (WIA) as the primary governmental employment and training system.  

The Act continues a network of 2,500 One Stop Career Centers overseen by state and local workforce boards across the country. The Centers provide multi agency employment services to adult unemployed and other job seekers through posting job listings, job search assessment, basic skill training and funded technical training and supportive services for eligible applicants. Youth are served separately by contracted organizations that provide career exploration, employability skills development, education and training support and work experience.

The WIOA system will place more emphasis on apprenticeship programs, services to youth that are neither enrolled in school nor employed, better integration of different agency programs, improved services to disabled, and better workforce board efficiencies. 

While serving a large number of individuals nationally the availability and quality of One Stop Center services varies from state to state. The system overall is limited by declining federal funding, bureaucratic rules and systems, and a one size fits all philosophy.  The career counseling aspects are not a central part of the law; in some states there are few or not well qualified career counselors at the Centers.

Comment Process
Federal legislation such as the WIOA sets general policies and structures but requires detailed instructions, rules and regulations for implementation.  As the first step the relevant federal agencies issue a Notice of Proposed Rule Making (NPRM) in the Federal Register and invite comments from any interested party which they consider before issuing the final regulations. (Later on these regulations can be refined or changed by further issuances.)

Proposed WIOA rules were issued in the April 16, 2015 Federal Register under five separate sections jointly by the US Departments of Education and Labor.  These sections cover Unified Planning and Performance,  Employment and Training for Adults and Youth, Adult Education and Literacy, and Vocational Rehabilitation programs as follows: 

Joint Rule for State Plans, Performance Accountability and the One Stop System (ED and Labor)

Rule for Employment and Training Administration Reforms (Labor)

Rule for State Vocational Rehab Programs and Subminimum Wage Limitations (ED)

Rule for Adult Education and Family Literacy Act Changes (ED)

Rule for Rehabilitation Services Administration Changes (ED)

Note: Acronyms and abbreviations are found on pages 20691-2 of the Register.

These rules cover several hundred pages but many are duplicative or administrative or system rules not relevant to career counseling concerns.  Those sections the Committee felt were relevant or of interest to NCDA members are listed below. For a description of and commentary on proposed changes, see the regular font page number, for the actual proposed regulation, see the bolded page number.  Specific references to career counseling or career planning are underlined and bolded.
To submit an individual comment, access the proposed rule through the Federal Register website (www.federalregister.gov) and click “Submit a Formal Comment” or access the rule through regulations.gov using the rule Regulatory Information Number (RIN). Please copy the Government Relations co chairs on any comments you submit. 
Next Steps
NCDA will be providing written comments on career counseling aspects of the Act which will be shared with NCDA members.

A best practices survey will be conducted and shared with membership.

Questions or Suggestions
If you have any questions or suggestions contact Government Committee Co-chairs Charles Lehman at CLehman@nm.net and Rebecca Dedmond at rdedmond@gw.edu. You can also reach out to Lobbyit.com staff, Matt Kent at mkent@lobbyit.com and Sophia Lian at slian@lobbyit.com.   
PROPOSED RULES SUMMARY ANALYSIS

Joint Rule for State Plans, Performance Accountability and the One Stop System (ED and Labor)

Federal Register pages 20574-20687
Unified planning and performance accountability
For the most part NCDA members will not be interested in these proposed rules since they relate to how the state agencies (workforce innovation, employment services, career and adult basic education, and vocational rehabilitation) will develop and submit a joint WIOA administration plan by July, 2016. There are also of limited relevance, rules on how the programs will be evaluated primarily using a measure of employment and wage improvements after completion, how program costs are figured, and general administrative requirements. 

One Stop Career Center Agencies
678.400 pg. 20639, 20600 The One Stop Career Center System is designed to serve unemployed and adult (ages 18+) individuals. The comprehensive one stop centers are to provide services to these individuals in one location by agencies providing

 WIOA services to adult, dislocated and youth 

 Job Corps 

 Employment Services 

 Adult Education and Literacy

 Vocational Rehabilitation 

 Carl Perkins Career and Technical Education 

 Unemployment Insurance, 

 Temporary Assistance for Needy Families (TANF) 

 And specialized employment programs servicing youth. seniors, dislocated workers, veterans, migrant 

  migrant farm workers, poverty areas, housing program, Native Americans and ex offenders 

One Stop Career Center Services
678.430 pg. 20640-41, 20601

Services that are to be provided are basic, individualized and follow up career services defined as

  BASIC for all individuals which includes 

    -determination of whether an individual is eligible for services 

    - intake, and orientation 
    - initial assessment of skill levels including literacy, ESL, aptitudes, abilities and skill gaps 
    - labor exchange-job search and placement, and when needed, career counseling which consists 
         of labor market information on skills and wages for jobs in demand, career ladders and 
        nontraditional employment
INDIVIDUALIZED which is defined as those necessary to retain or find employment including   

    -Comprehensive and specialized assessments of skill levels and services including
         -Independent interviewing for barriers and goals
         -Diagnostic Testing and other assessments 
    -Individual Education Plans 
    -Group Counseling 
    -Individual Counseling 
    -Career Planning 
    -Employability Skills Development 
    -Internships 

    -Workforce Preparation 

    -Financial Literacy 

     -Relocation 

     -ESL 
  FOLLOWUP to determine success
 Rules for Employment and Training Administration Reforms (Labor)

 Federal Register pages 20690-20966
This section sets out the organization and governance of the One Stop Career system for adult and dislocated workers and the separate Youth services system. Much of the information relates to activities that will not be relevant to most NCDA members. These include state and local workforce boards, regional and local plans, training funds and educational organizations, priority of services, employer services, statewide activities, administrative actions, and services to and for native americans, farm workers, job corps, and the employment service.

Proposed regulation relate to career counseling services include

Delivery of Career Services
680.160 pg. 20853, 20716 states career services may be provided by one stop operators or through contracts with service providers

Required Career Services Prior to Training
680.220 pg 20854, 20717 describes the career services that must be provided at a One Stop Center before entering a person into training which consists of interview or evaluation or assessment (type unspecified) and information on local labor market conditions.

Required Youth Services
681.460 pg. 20867, 20735-6 names the 14 services that must be provided to youth program participants which include #10 comprehensive guidance and counseling which is further explained in 681.510 pg. 20868, 207336 to include career and academic, drug and alcohol, mental health and referrals; and #13 information on local demand industries and occupations as well as career awareness counseling and career exploration (not specified).
Delivery of Youth Programs
681.470 pg. 20867, 20736states that some of the program elements may be funded and provided by a non WIOA partner organization.

ED Specific Programs, Adult Education and Literacy Program - https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-05540.pdf
Overall, the ED will use the rule to update regulations that establish procedures for determining State accountability measures under the Adult Education and Family Literacy Act (AEFLA).  In the draft rule, ED seeks to remove outdated regulations, explain activities authorized under AEFLA and assist program implementation at the State and local level.  

Before setting out the terms of implementation for WIOA, ED identified programs that will be superseded by the new legislation. The draft NPRM removes the Adult Education State-administered Basic Grant Program (34 CFR 461). In addition, the draft eliminates the following discretionary grant programs (pg. 8):

· National Workplace Literacy Program

· the State Program Analysis Assistance and Policy Studies Program 

· the Functional Literacy for State and Local Prisoners Program

· the Life Skills for State and Local Prisoners Program (part 490).
AEFLA performance accountability:  ED seeks to “further formalize” the process for review and approval of tests used in the National Reporting System for Adult Education (NRS). The draft calls for creating a “uniform review and approval process” for NRS tests. (pg. 11, pg. 68-79)

Under the draft, ED proposes changes to information States must include in their assessment policy. The draft rule would require states to report a target for the percentage of all pretested students who both meet a defined threshold of instruction and take a matched post-test. (pg. 18, pg. 76).  

The draft proposes changes to how educational gain is measured. States would now be able to report educational gain through awarding of credits or Carnegie units. (pg. 20, pg. 77-9)

State grant/contract award process: The draft rule retains the WIA/AEFLA requirement that an eligible agency award multiyear grants or contracts on a competitive basis to eligible providers within the State. There is no change to the requirement that all eligible providers have access to the same contract announcement or grant application. (pg. 24, pg. 89).

The draft proposal does alter the 12 factors considered by State agencies when awarding grants under AEFLA. (pg. 25) ED also requires that any grant application be reviewed by the Local Board before submission to a State Agency. (pg. 26, pg. 90-5). 

ED proposes adding requirements for a provider’s application for AEFLA grants/contracts.  In addition, the draft outlines the types of organizations eligible for funding under AEFLA. (pg. 27-8, pg. 95-9).

The draft proposal seeks comment on how providers can best demonstrate effectiveness and defines “administrative costs.” (pg. 28-9, pg. 99-101).   

Defining adult education and literacy programs: The ED draft rule revises and adds to existing adult education and literacy activities (pg. 101-8).
· English language acquisition program, previously called “English literacy program” under WIA (pg. 31-3).

· Workforce preparation activities (pg. 33). “Establishes workforce preparation activities as activities, programs, or services that are designed to help an individual acquire a combination of basic academic, critical thinking, digital literacy, and self-management skills.” The draft rule aims to expand the definition to skills that aid the transition to successfully complete postsecondary education, training and employment. Overall, these skills are referred to as “employability skills.” 

· Integrated education and training (pg. 33-36).
Use of AEFLA funds for corrections/institutional education: The ED draft proposal expands the programs and opportunities for which funds may be used for institutionalized individuals. (pg. 36-8, pg. 108-10). 
Use of funds for new activities under the Integrated English Literacy and Civics Education program:  WIOA creates a new integrated English literacy and civics education program. The draft rule lays out the program definition and funding requirements. Although the program will remain focused on English language proficiency, the draft includes new ties to the employment and workforce system. (pg. 38-44, pg. 110-4).

ED Rehabilitative Services Administration - https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-05535.pdf
The Independent Living Services for Older Individuals Who Are Blind (OIB) program
Under the draft rule, WIOA would transfer services for older individuals who are blind (OIB) from the Rehabilitation Services Administration (RSA) to Administration for Community Living (ACL).  (p. 131, p. 163-74)
Another change reallocates some of the money provided by OIB to DSAs towards training and technical assistance. (p. 12-15, p. 131-34, p. 174-80)
The way discretionary grants are awarded will be changed. (p. 17-18, p. 180-82)
Furthermore, under the draft rule, there will be changes to how formula grants are awarded.  OIB grantees would be required to inform the Secretary 45 days prior to the end of the year that funds would be available for allotment (p. 18-19, p. 182-98)
The Client Assistance Program (CAP) (p. 24-36, p. 134-35, p. 198-239)
CAP grantees provide information to individuals with disabilities about the services available under section 112 of the Act (29 U.S.C. 732).  Both WIOA and WIA made significant changes to section 112 of the Act.  

The secretary proposes three substantive changes to incorporate statutory changes made to section 112 by WIOA:

First, the protection and advocacy system serving the American Indian Consortium would be added as an entity eligible to receive a CAP grant.

Secondly, the Secretary would be required to reserve funds from the CAP appropriation, once it reaches a specified level, to award a grant for the provision of training and technical assistance to designated CAP agencies.

Finally, those receiving grant money under sections 113 and 511 of the Act would be required to assist client and client-applicants.
The American Indian Vocational Rehabilitation Services (AIVRS) program, 34 CFR 371 (formerly known as 'Vocational Rehabilitation Service Projects for American Indians with Disabilities' (p. 37, p. 135, p. 239-304)
The program makes grants to the governing bodies of Indian tribes located on Federal and State reservations for American Indians with disabilities. The proposed rules would implement the changes WIOA made to sections 121 of title I of the Act.  Changes include expanding and/or amending the definitions of “Indian”, “Indian tribe” and other terms. 

Proposed subpart B would allocate not less than 1.8 percent and not more than 2 percent of the funds for the AIVRS program for training and technical assistance to the governing bodies eligible for a grant under this program.
The Rehabilitation National Activities program, 34 CFR part 373 (formerly known as 'Special Demonstration Projects' (p. 59-69, p. 304-26)
The purpose of this program is to provide competitive grants (or enter into agreements with) eligible entities to expand and improve the provision of vocational rehabilitation and other services authorized under the act.  

Under the draft rule there is a proposed new name for the program – the Rehabilitation National Activities Program – that better describes the broad nature of the types of activities that may be funded under this authority.  Other proposed changes include adding a definition of “vocational rehabilitation services” and replacing the term “rehabilitation services” with “vocational rehabilitation services”.  
The Protection and Advocacy of Individual Rights (PAIR) program, 34 CFR part 381 (p. 69-78, p. 136-37, p. 327-48)

The purpose of the PAIR program is to support the protection and advocacy system in each State to protect the legal and human rights of individuals with disabilities who need services that are beyond the scope of the CAP.  

The draft rule (statutory changes made to section 509 by WIA) would add the protection and advocacy system serving the American Indian as an entity eligible to receive a PAIR grant.  

The draft rule (statutory changes made to section 509 by WIOA) would clarify that PAIR grantees have the same general authorities, including access to records and program income, as the protection and advocacy system established under the Developmental Disabilities Assistance and Bill of Rights Act of 2000.
The Rehabilitation Training Program, 34 CFR part 385 (p. 77-84, p. 348-75)
The draft rule proposes to add supported employment and economic/business development programs to the list of programs that may benefit individuals with disabilities.

There will also be emphasis on maintaining and upgrading the skills of personnel who provide supported employment services to individuals with the most significant disabilities.
The Rehabilitation Long-Term Training program, 34 CFR part 386 (p. 84-107, p. 137-41, p. 375-404)

The draft rule proposes adding two areas to the training services supported by the program: 

(1) assisting and supporting individuals with disabilities who are pursuing self-employment or business ownership, and 

(2) providing more supported employment services and customized employment services to individuals with the most significant disabilities

It is also proposed that scholars should be prohibited from concurrently receiving financial assistance from multiple grants.

The draft rule proposes that the grantee must document that the scholar will seek employment in the field of study in which the scholar was trained.  The exit processes will be updated to help scholars be more aware of the requirements of their service obligation.
The Innovation Rehabilitation Training program, 34 CFR part 387 (p. 107-11, p. 405-10)
This program is designed to develop new and improved methods of training for rehabilitation personnel so that State vocational rehabilitation agencies may more effectively deliver rehabilitation services.

The draft rule proposes a new name for the program – Innovative Rehabilitation Training – that better describes the nature of activities to be funded under this authority.
The Rehabilitation Short-Term Training Program, 34 CFR part 390 (p. 111-13, p. 141, p. 411-16)
This program is designed for the support of special seminars, institutes, workshops, and other short-term courses in technical matters relating to the vocational, medical, social, and psychological rehabilitation programs.  

The draft rule proposes to add an additional selection criterion for grant competitions.
The Training of Interpreters for Individuals Who are Deaf or Hard of Hearing and Individuals who are Deaf-Blind Program, 34 CFR part 396 (formerly known as the 'Training of Interpreters for Individuals Who are Deaf and Individuals who are Deaf-Blind Program') (p. 113-23, p. 142, p. 416-29)

The program is designed to establish interpreter training programs or to provide financial assistance for ongoing interpreter programs to train qualified interpreters to meet the communications needs of individuals who are deaf or hard of hearing and individuals who are deaf-blind.

The draft rule proposes changes that would ensure the program accurately reflects the training needs of qualified interpreters, as well as to ensure that the highest level of competency is incorporated into the training of interpreters.  
ED State VR Programs, Subminimum Wage - https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-05538.pdf
The proposed regulation will implement changes to State Supported Employment and Vocational Rehabilitation (VR) Services programs. Additionally, the draft rule includes limitations on the use of subminimum wage for people with disabilities. 
Vocational Rehabilitation (VR)

Coordination with other elements of the workforce development system by cross referencing performance standards with other programs in the workforce development system. (pg. 21, 79-81, 94-5, 123-4, 355)

Inclusion of “Competitive integrated employment” throughout the VR program rules, including as the goal of individualized plans for employment. (pg. 22, 66, 163-7, 270)

Amend the definition of “employment outcome” to include outcomes in a competitive integrated employment or supported employment. The definitional change will eliminate uncompensated employment from the VR program employment outcomes. (pg. 25, 41-53, 523)

The draft rule requires States to reserve 15% of their VR allotment to provide pre-employment transition services to students with disabilities eligible for VR services. (pg. 27, 160-3, 486)

The draft rule creates a new section of WIOA that requires VR agencies to coordinate with LEA’s to provide pre-employment transition services for students with disabilities. (pg. 129-35, 433-42)

The draft rule imposes a 90-day deadline for States to develop an individualized plan for employment for individuals with disabilities. (pg. 101-5, 415-25). The draft rule also details the requirements for plan contents, including that the goal selected be “in accordance … with the general goal of competitive integrated employment.” (pg. 106, 340)

Supported Employment Program 
Changes the definition of “supported employment” to clarify that outcomes must be in a competitive integrated or at least a short-term integrated environment. (pg. 67-8, 500-5)

Under current regulation, states must develop a comprehensive system of personnel development for staff training that meet general national standards. Under the draft rule, DOL proposes to further define requirements for VR staff to encourage a “21st-century understanding of the evolving labor force.” (pg. 75-6) 

The draft rule includes a timeline (six months) to underscore that individuals with disabilities should not be permanently placed in a subminimum job under the Supported Employment program. (pg. 12, 502).   

The rule includes new definitions under WIOA, removes the term “transition services” and clarifies the definition of “student with a disability,” as opposed to “youth with a disability.” (pg. 109-112)   

Subminimum Wage 
Imposes requirements on employers who hold 14(c) waivers under the Fair Labor Standards Act (FLRA) that must be satisfied before employers hire or continue to employ at subminimum wage. (pg. 30, 180-7, 526-42).
Requires state agencies to provide career counseling services for individuals employed at subminimum wage (pg. 32, 536-42). 
