ZSSUING FORM 1099 TO CASH ADVANCE PAYEES
By
T. Scott Gilligan

During January of each year, funeral homes face the dilemma of sending out Form 1099s
to suppliers of cash advance items. Typically, the questions arise because the funeral home’s
accountant instructs the funeral home to issue a Form 1099 to each minister, hairdresser,
musician, or florist who has received cash advance payments in an aggregate amount of $600 or
more from the funeral home during the tax year. The purpose of the Form 1099 is to report to
the IRS that payments have been made, who received the payments, and how much the payments
were. Obviously, the issuance of the Form 1099 places an onerous paperwork burden on the
funeral home and often triggers the question as to whether funeral homes are legally required to
issue a Form 1099 to each recipient of cash advance payments.

The answer in most cases is NO. Section 1.6041-1 of the IRS Regulations governs the
issuance of Form 1099. Subsection (e) addresses the situation where a business serves as a
middleman in the payment process. The regulation requires the business that makes a payment
as a middleman to issue a Form 1099 to the payee, but only if the business:

(1) performs management or oversight functions in connection with the payment; and
(2) has a significant economic interest in the payment.

Several years ago, the JRS was asked whether a funeral home was responsible to issue a
Form 1099 with regard to cash advance payees. Relying upon Regulation 1.6041-1(e), the IRS
issued a private letter ruling (PLR 200106032) which found that generally funeral homes do not
perform management or oversight functions with regard to services performed by cash advance
payees. In that regard, the IRS noted that the funeral home “neither directs or inspects the
quality of the work provided.” It also does not select the providers, negotiate the price for
services, or have the discretion to withhold payment for unsatisfactory performances. As such,
the IRS found that the funeral home was not obligated to issue Form 1099 to third party
providers who receive cash advance payments from the funeral home.

When issuing private letter rulings, the IRS always notes that the ruling does not serve as
precedent in other cases. However, they do provide an indication to taxpayers on how the IRS
interprets its own regulations. Since Regulation 1.6041-1(e) has not changed since the private
letter ruling on cash advances was issued, it appears that the private letter ruling is still
applicable to the question of whether funeral homes have to issue Form 1099 to cash advance
payees. As long as the funeral home is not exercising supervisory control over the third party
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service provider, the IRS private letter ruling would indicate that a funeral home does not haveto
issue a Form 1099 to a cash advance payee.

Any OFDA member who has questions regarding this article or who wishes to obtain a
copy of Private Letter Ruling 200106032, should contact General Counsel Scott Gilligan at 513-
871-6332.
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Washington, 0020224
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Novamber 13, 2000

LEGEND:

X

Dear : ,

This fatter responds to your submission of, and supplemental comaspondence,
dated , In which you requestad a ruling on behaif of X as to the applicabllity of the
reparting requinsments under section 8041(a) of the internal Revenue Cods to certaln
cash advances made fo third parly service providers. '

FACTS:

X operaies funerel homes. X's business operations invoive preparing hurman

temains for burial, transporting the decsasad to tha buriat site, providing fecilites for

visitation before and after the Tunersl, the sale of caskets and burtal vautte, and the
to providing these gooda and services directly, X

archestration of the funerel. in addition
serves as a lialson between tha familles of the deceased and providers of ather various
gervices, _

Additiong) servioas or iems for which families often incur acditional expanses
Include; gratuliiss to clergy, special music, death notices, halrdreasere or barhers, florists,
mmm,mmmmu,mwmmnm
professional fees to ather funeral directors, The families, not X, sefect thase third parly
service providers. Typloally familles know which cometaty, clergy, and ather seivica
providers they wish to use. For those familles without strong preferences X fumishes &
llatofavammvldmwna:mmm I:.a::ammwmmamm
provide greater guidance and actually ma arangeme rotates among avallable
providers. X's random selection under this rotation sysiam Is sublect fo the approval of
the family. . :

For the convenience of the families of the deceased K is & common practica In
the funeral industry for the funaral home to prepay the providers of thess other services,
i.9., to make cash advances. The aption of having X make cash advancas to the olher
mmmmammxmmmm&mdmmm
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funeral alrangements. If cash advances are ussd, they are separately enumerated on
X's standard funeral confract, The funeral contract reflacts that X does not provide this
accomnmodation for profit. X is reimbursad doflar for dollar, generally on the day of the .

funeral gervice.

X nalther negotiates prices for these sarvices nor hag any discretion in
withholding nis. X does not direct or inspect the work fhat is done by third parly
praviders. (;qnaaﬂsﬁed with the services renderad, the family may sgek recourse
' again‘gt the provider, but remains obligated to A for the cash advences made on thefr

LAW AND RATIONALE;

Secflon 8041(a) of the Intemal Revenue Code provides that all persons engaged

in a trade or business and making payment in the course of such trade or business to
another parson, of rent, salarles, wagea, premiums, annuilles, compensations,
remunerationa, emoluments, or other fixed or determinable gains, profits, and Incoma of
$600 or more in any taxable yaar, shall render a true and agcurate retum setting forth the

amount of euch gains, profits, and ingome, and the name and address of the recipient.

Sectlon 1.8041-1(a){1){i) of the ncome Tax Regulations requiras every person
engaged In a trads or business to make an information retum reporting payments in the
course of that trade «pmu:in:g w p:fmn of fixed or ?:termlmble salarfes,
weages, commiasions, o rme of compenaation for services aggregating
$800 or more [n & calender year, unless specifically exluded under seation.1.8041-3,

Section 1.6041-3(d) provides an exception for payments of bills for marchandlee,
telagrams, telephone, freight, storage, and similar charges.

Section 1.6041-3{p) providss an exception from reporting for payments made to
principals by pereane camying on the banking business and payments made Dy other
spacified types of institutions of funds coflected whan acting in the capaclly of collection -
agents. Section 1.6041-3(p) cautions however, that the exoception does not apply fo the .

reguiar and continuing collection of items under an escrow, frust, cuatody,
t. Clarification was provided in Revenus Rullng 77-563, 1977 C.B. 388,

explalning that the reguiations require reporting when an instifulion aseumes a
nent function or retaing the collacted funds under an amangement other than the

management
customary depositor refationship. |

With tils axception a4 its foundation, Revenue Ruling $3-70, 1983-2 C.B. 265,
sddresaes banks and other businasses acting ds escrow agents making disbursements
to bullding contractors. The escrow agent, on behalf of the owner and general contractor,

was responsible for ensuring that loan proceeds wera proparly appiled and peid,
condunting aite Inspacions in order fo ascartalin whather work had yeen compiated, and
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evalualing and sssessing projact costs, and communicating any conceimns based on that
evaluation to the ewnar i order to make modificalions or ablain additional funding.
Based on these faclts the ruling concludes that escrow agent management
and oversight functions and thus was required to file Information retums under se

. 8041,

On Octoher-17, 2000, the Seivice issued a Notice of Proposed Rulemaking
congigtent with the rationale of the axceptions carvad out

adopting a regulatory scheme
In the revenua rulings. In incorporating this oversight and management analysls, section
1.8041-1(e), the so-caflad ‘middleman” regulations provide as follows:

Ingenaral. A person that makes a payment in tha coursa of its frade o
husiness on behalf of another person s the payor that must make a
ratum of information under this section with respect to that payment if

the is described in paragraph (a)' of this section and, under all

the and circumatancas that person

(1) Performe manegeraent or overeight functions (L.e., perform more

than mere adminisirativa or ministarlal functions) in connection with the

paymient ; or

(ﬁ)Hmasmmﬂmnteammmmmm payraent

" Unitke the escrow agent In the revenue nuiing, X performs no oversight function,

By Its very nature, the mejosily of gervices rendered for a funaral must be completed
hafore or at the ime of the funeral service and buriel, X neither directs nar inspects the
qualiiy of the wark X dogs hot select the providers, negotiate the price for
services, order ar direct provision of the third parly services. Further evincing a lack of
mmﬂalmnmiqrom!amls&mmmxmmdmmmwlﬂtmmmm.

mmqammmwnmmmeammmtmmm
in thesa payments. indead, such interest, if extant, s required to be disclosad pursuent
to the Faders! Trade Commission (FTC) Funeral Industry Préctices Trade Ragulation

Rule. Sae 16 CFR Part 463,

CGNCLUSION:

Bursuant to section 1.8041-3(d), telephone, fraight and similar cherges are
excluded from the reporting raquirements. Accordingly, X s not required to lssue an

*The Notice of Proposed Rulemaling makes na change to paragraph (a) of the
owrrant reguiation. _



’ 4
PLR-10212:00

information refurn for payments of telephone charges made by or on hehalf of famlly
members from A's premises or for removing and transporting remsing from one iocatian

to another., .

As lo the cash advances for clargy, special musio, death notices, hairdressers or
harters, florists, coples of partified documents and professicnal fess to other funeral
directors, X performs no managsment or oversight funclion and has no significant

sconomic interest as confemplated by section 1.6041-1{a), Accordingly, X fs nat
providers for thoas payments made on

required to issye information relums to service
behalf of & family pursuant to X's contractual agreemsnt with the family.

' Thig ruling Is directad only to the taxpayen(s) requesting it. Saction 6110(k)(3) of
the Code provides that it may not be used or cited as pracadant. .

" Pursuant fo the pewsr of attomey an file In this offios, the ariginal of this latter is
being mmma‘fmaw‘s authorizad representative. -

Sincerely

PAMELAW. FULLER
Acting Chief, Branch 1 :
Adminiatrative Provisions and Judiclat Practice
Encloaures (2);
Copy of this lafter
Copy for Baction 6110 purposes

co: District Director, Diatrict



